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II. ARGUMENT IN REPLY
THE DISTRICT COURT ABUSED ITS DISCRETION IN FAILING TO
RECONSIDER ITS DENIAL OF MR. HAYES'S POST-CONVICTION
APPLICATION AFTER HE SUBMITTED ADDITIONAL EXHIBITS THAT
WERE WRONGFULLY TAKEN BY PRISON AUTHORITIES
When the Idaho Department of Correction ("IDOC") transported Mr. Hayes for his postconviction evidentiary hearing, it took from him critical documents he had intended to use during
the evidentiary hearing. Within a reasonable amount of time following IDOC's return of those
documents, Mr. Hayes asked the district court to consider them in support of his post-conviction
relief petition. Mr. Hayes then realized that his motion to augment had not reached the district
court before it denied his petition for post-conviction relief and he filed a motion asking the
district court to reconsider its ruling in light of the evidence unavailable to him during the
hearing due to IDOC's actions. IDOC's wrongful act in taking Mr. Hayes's materials, combined
with his diligent efforts to provide those documents to the district court, present unique and
compelling circumstances warranting reconsideration.
Moreover, Mr. Hayes would have utilized the additional exhibits to establish that trial
counsel was ineffective for not establishing that Mr. Hayes is negative for hepatitis C through his
medical provider and to contradict the reasons counsel provided during post-conviction
proceedings to explain why such evidence was offered. These exhibits also establish that Mr.
Hayes is entitled to post-conviction relief by demonstrating that the prosecutor knew Mr. Hayes
did not have hepatitis C and corroborating his statements regarding his medical condition during
trial.
Accordingly, this Court should reverse the district court's order denying his motion to

reconsider and remand this case to the district court with instruction to grant Mr. Hayes postconviction relief.
A.

Mr. Hayes Presented Unique and Compelling Circumstances Justifying
Reconsideration of the Order Denying His Post-Conviction Application

On motion and upon such terms as are just, the court may relieve a party from a final
judgment or order for any "reason justifying relief from the operation of the judgment." I.R.C.P.
60(b)(6). The unlawful deprivation of Mr. Hayes' legal materials, in combination with his
attempt to augment the record prior to issuance of the district court's order, justify providing
relief from the denial of his post-conviction relief petition under I.R.C.P. 60(b)(6). To not
recognize these circumstances as sufficiently compelling to allow reconsideration in light of the
new exhibits deprives Mr. Hayes of his due process right to a meaningful opportunity to present
his post-conviction relief claims. Accordingly, the district court abused its discretion in failing to
recognize the unique and compelling circumstances that warrant relieving Mr. Hayes from the
order denying his petition for post-conviction relief.
In response, that state claims that Mr. Hayes did not present his argument that the
unlawful deprivation of his materials presented unique and compelling circumstances below.
Respondent's Brief, p. 7, n.6. To the contrary, Mr Hayes repeatedly asserted that the wrongful
seizure of his materials prevented him from adequately preparing and presenting his postconviction case. R. Vol. 2 (36637) p. 398-99 (Motion for Augmentation, p. 1-2); p. 391-93
(Motion to Amend and Reconsider); p. 401-03 (Affidavit in Support of Motion to Augment
Exhibits). While Mr. Hayes' pro se pleadings may not have utilized the phrase "unconstitutional
deprivation" of his right to due process, the argument is the same - the prison officials' unlawful
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actions deprived Mr. Hayes of his ability to adequately present his post-conviction claims and
that deprivation presents unique and compelling circumstances justifying relief from judgment
under Rule 60(b ).
In denying Mr. Hayes's motion to reconsider, the district court concluded that Mr. Hayes
did not present unique and compelling circumstances because he "waited until after the appeal
was decided to bring to the court's attention that the motion was being pursued." R. (39543) p.
29. In his Opening Brief, Mr. Hayes responded to this conclusion by noting the district court was
obligated to rule on Mr. Hayes's motion within a reasonable amount of time after it was filed and
Mr. Hayes should not have been required to inform the district court he actually desired the relief
set forth in the motion.
The state apparently misunderstands Mr. Hayes' argument, noting that he "also asserts the
court erred by not reconsidering his claims in light of Exhibits 5-16 [which is] contradicted by
the record as the district court specifically addressed Hayes' Motion to Reconsider in light of
those exhibits." Respondent's Brief, p. 7, n.6. However, the district court's decision denying
Mr. Hayes' motion to reconsider is twofold: (I) it concluded there were not unique and
compelling circumstances justifying reconsideration, and (2) it concluded that even when the
exhibits are considered, they would not cause the district court to grant Mr. Hayes' postconviction relief.
The section of Mr. Hayes' Opening Brief cited by the State (page 13) related to the first
basis upon which the district court denied the motion to reconsider. This section explained in
part that concluding the circumstances did not warrant reconsideration was patently unfair given
Mr. Hayes' repeated and diligent attempts to provide the district court with the additional
,.,
_)

exhibits.
B.

The District Court Abused Its Discretion in Failing to Recognize the Significance of
the Additional Evidence Establishing that Mr. Hayes Has Never Had Hepatitis C
and How that Evidence Established that He Was Entitled to Post-Conviction Relief
1.

Significance of past hepatitis C testing

The additional exhibits, of which Mr. Hayes was wrongfully deprived during the
evidentiary hearing, were directly relevant to the district court's findings that the decision to
forgo additional evidence that Mr. Hayes did not have hepatitis C was strategic. The district
court therefore abused its discretion in failing to reconsider its decision based on those exhibits.
In response, the state asserts that Mr. Hayes does not "adequately explain exactly how the
district court abused its discretion in concluding that resubmission of the same 2002 test result or
any other negative test result with the same information would have made a difference in the
court's decision to deny relief on this claim." Respondent's Brief, p. 11-12.
Actually, as Mr. Hayes explained, trial counsel attempted to exclude Mr. Hayes as the
source of T.L.'s hepatitis and to refute her claim that he injected her with drugs by relying
entirely on the testimony of the investigating detective and the report generated from the blood
test conducted pursuant to the warrant. See Tr. Vol. 3 (30591) p. 488, ln. 5-12. Rather than
testify that Mr. Hayes does not have hepatitis C as counsel expected, the detective testified that
Mr. Hayes should be re-tested because one test could not establish whether a person actually has
hepatitis C. Tr. Vol. 4 (36687) p. 176, ln. 17-24.
The testing results from 1997 and 200 I indicate that the negative result "suggests no past
Hepatitis C infection" but re-testing may be indicated "since antibody development may be
delayed up to six months after infection." Exhibit 6. Had trial counsel called Mr. Hayes'
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medical provider as a witness at trial, she could have explained the 1997, 200 I and 2002 results
show that Mr. Hayes had no past exposure to hepatitis C, which would have been far more
helpful to the jury the detective's terse testimony that further testing was warranted. Further, that
Mr. Hayes had no past hepatitis C infections in September 2002, 2001 and 1997 is highly
relevant to whether Mr. Hayes infected T.L. with hepatitis C when he supposedly shot her full of
drugs in 2002. While additional testing following the September 2002 test might have been
necessary to show T.L. did not infect Mr. Hayes, it was not necessary to demonstrate that Mr.
Hayes had no past infection and was thus not the source of T.L.' s hepatitis C.
"The fact that Michael Hayes is hepatitis C negative was critical to an adequate defense"
because it would have supported that T.L. had actually been abused by Nat, not Mr. Hayes. Trial
Brief #3, p. 3-4. 1 The additional exhibits demonstrate how such proof was easily within the
reach of trial counsel and that their decision to forgo such evidence and rely on the investigating
detective was unreasonable.
2.

Ability to impeach trial counsel

Trial counsel's statements in Exhibit 7 directly contradict his testimony at the evidentiary
hearing on Mr. Hayes' petition for post-conviction relief. The ability to adequately impeach trial
counsel was devastating to Mr. Hayes' post-conviction case as the district court found trial
counsel credible in determining the decision to forgo demonstrating that Mr. Hayes does not have
hepatitis C was strategic.
The state claims that this Court cannot consider the impeachment value of Exhibits 6 and
7 because Mr. Hayes did not present that argument below. Respondent's Brief, p. 12. However,

1

Trial Brief#3 was augmented into Docket Number 36637 on May 14, 2010.
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in Mr. Hayes' motion to augment, he specifically alleged "neither Attorney David Lohman or
Lynn Nelson was properly examined on the witness stand during the Post Conviction Hearing
as the Exhibits that were needed to demonstrate Ineffective Assistance of Counsel were lllegally
seized by the State." R. (3663 7) p. 400. Both the motion and the affidavit then describe the parts
of Exhibits 6 and 7 that were inconsistent with post-conviction counsel's testimony at the
evidentiary hearing, including counsels' responses to Bar complaints, and the witness list filed by
counsel. Compare 400-401; 404-06 with Tr. Vol. 4 (36637) p. 113, In. 11 - p. 114, In. 15; p. 161,
In. 4-23 (Shoshone and Kootenai County counsel testified that they believed that establishing Mr.
Hayes does not have hepatitis C was minimally helpful because hepatitis C is transmitted by
blood to blood contact instead of through sexual intercourse); Tr. Vol. 4 (36637) p. 111, In. 4-23
(Shoshone County counsel testified that Mr. Hayes refused to provide him with the names of
physicians who could testify that he did not have hepatitis C); and Tr. Vol. 4 (36637) p. 160, In.
14-19 (Kootenai County counsel testified that Mr. Hayes never requested an independent test and
that counsel did not see any reason for independent testing).
Mr. Hayes' specifically claimed he could have used the exhibits deprived by IDOC to
properly examine trial counsel. The argument is preserved for review.
The state also claims that the ability to impeach trial counsel would not have shown he
was entitled to post-conviction relief because counsel's decision to forgo demonstrating that Mr.
Hayes did not have hepatitis C was strategic. This reasoning is circular as the exhibits establish
that trial counsel's claimed reasoning for not presenting hepatitis C evidence (i.e. Mr. Hayes'
alleged refusal to provide the name of a medical provider) is directly refuted by the additional
exhibits. The district court found that Mr. Hayes did not receive ineffective assistance of counsel
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because he determined trial counsel's testimony concerning strategy was credible.
IDOC's actions prevented Mr. Hayes from utilizing critical documents during the
evidentiary hearing and deprived him of his due process right to a meaningful opportunity to
present his post-conviction claims. The district court abused its discretion in failing to appreciate
the significance of the additional exhibits and in failing to reconsider its denial of post-conviction
relief based on those exhibits.

III. CONCLUSION
For all the reasons discussed above and in Mr. Hayes' Opening Brief, Mr. Hayes asks this
Court to reverse the district court's order denying Mr. Hayes's motion to reconsider and remand
with instruction to grant Mr. Hayes post-conviction relief
Respectfully submitted this J '.6 day of December, 2012.
NEVIN, BENJAMIN, McKAY & BARTLETT LLP

y: Robyn Fyffe
Attorneys for Michael T. Hayes
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CERTIFICATE OF SERVICE
I HEREBY CERTIFY that on this

/J day of August, 2012, I caused two true and correct

copies of the foregoing to be mailed to: Office of the Attorney General, P .0. Box 83 720, Boise,
ID 83720-0010.
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